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DETAILED ACTION 

1. In view of the appeal brief filed on 11/24/04, PROSECUTION IS HEREBY 
REOPENED. A new ground of rejection is set forth below. 

To avoid abandonment of the application, appellant must exercise one of the 
following two options: 

(1) file a reply under 37 CFR 1.111 (if this Office action is non-final) or a reply 
under 37 CFR 1.113 (if this Office action is final); or, 

(2) request reinstatement of the appeal. 

If reinstatement of the appeal is requested, such request must be accompanied 
by a supplemental appeal brief, but no new amendments, affidavits (37 CFR 1.130, 
1.131 or 1.132) or other evidence are permitted. See 37 CFR 1.193(b)(2). 

2. Claims pending are 19, 21-23 and 25-38. 

Claim Rejections - 35 USC § 102 

3. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

4. Claims 19, 21-23, 25, 26, 28-30, 36 and 38 are rejected under 35 U.S.C. 102(b) 
as being anticipated by Bil (US 3,632,582), of record. 

Bil teaches nitro-p-phenylenediamine compounds suitable as hair dyes. See col. 
2-3. Specifically, Bil teaches the compounds of the following formula: 
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wherein Y and Z might be 



f in which Ri and R2 might be identical or different 
and represent, inter alia, H and cycloalkyl radicals. See col. 2, lines 20-41. When Ri 
and/or R2 is cycloalkyl, it usually contains 5 or 6 carbon atoms. See col. 3, lines 46-47. 
Further, Bil exemplifies N-cyclohexyl-2-nitro-p-phenylenediamine compound in which 
one of the R1/R2 radicals is C6 ring (cyclohexyl) and the remaining R1/R2 radicals are 
hydrogens. See col. 8, Example 10. N-cyclopentyl-2-nitro-p-phenylenediamine claimed 
in Claims 22 and 26 is anticipated by Bil because one skilled in the art would "at once 
envisage" the compound based on the reference's example and teaching of C5 and C6 
cycloalkyls. See MPEP 2131.02. Further, Bil teaches a hair dye composition containing 
dye, ethanol, ethanolamine, Sodium N-methyl-N-oleoyl-taurate (surfactant), sodium 
carboxymethylcellulose and water. See col. 5, lines 35-55. The composition of Bil is 
free of oxidation dye precursors and is formulated to remain in contact with hair for 20 
minutes as required by Claims 28 and 29. See col. 5, lines 48-61. With respect to the 
limitation "wherein the 2-nitro-p-phenylenediamine derivative makes a reddish 
contribution to the overall color of the keratin fibers" recited in Claims 19 and 38, this 
property is inherent to N-cyclopentyl-2-nitro-p-phenylenediamine. The Courts have held 
that a compound and all its properties are inseparable. See In re Papsech, 315 F2d. 
381, 137 USPQ 43, (CCPA 1963). 
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Thus, Bil teaches each and every limitation of Claims 19, 21-23, 25, 26, 28-30, 
36 and 38. 

Claim Rejections - 35 USC § 103 

5. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented 
and the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

6. Claims 27 and 31-34 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Bil (US 3,632,582) in view of Rose et al. (US 4,900,327). 

Bil applied as above. With respect to Claim 27, the Bil reference does not teach 
additional substantive dye. With respect to Claims 31-34, the Bil reference does not 
teach the claimed primary and/or secondary intermediates. However, Rose et al. teach 
hair dye compositions containing a substantive dye used either alone or in combination 
with other substantive dyes in order to achieve the desired hair color. See col. 3, lines 
1-6. The hair dye compositions of Rose et al. may also contain oxidation dye precursors 
such as primary intermediates (e.g. aromatic amines containing another free or 
substituted hydroxy or amino moiety in the para or ortho position, diaminopyridine 
derivatives, 2,4,5,6-tetraaminopyrimidine) and secondary intermediates (couplers) 
(e.g. m-aminophenol, naphtols, resorcinol) in order to achieve the desired hair color. 
See col. 3, lines 10-25. Therefore, it would have been obvious to one having ordinary 
skill in the art at the time the invention was made to modify the hair dye composition of 
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Bil such that to employ additional substantive dyes and/or oxidation dye precursors 
such as primary and/or secondary intermediates of Rose et al. One having ordinary skill 
in the art would have been motivated to do this to obtain compositions which would 
alter the color of hair to a desired degree as suggested by Rose et al. 

7. Claims 35 and 37 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Bil (US 3,632,582) in view of Grollier et al. (US 4,566,875). 

Bil applied as above. With respect to Claim 35, the Bil reference does not teach 
at least one anionic, cationic and/or nonionic polymer. With respect to Claim 37, the Bil 
reference does not teach at least one conditioning component. However, Grollier et al. 
teach using cationic polymers in hair dye compositions "to improve the feel of the hair 
and to make the hair easier to comb out", i.e. for their hair conditioning properties. See 
col. 13, lines 18-35. Therefore, it would have been obvious to one having ordinary skill 
in the art at the time the invention was made to modify the hair dye composition of Bil 
such that to employ cationic polymers. One having ordinary skill in the art would have 
been motivated to do this to obtain compositions having hair conditioning properties 
such as improved feel and detangling as suggested by Grollier et al. 

Conclusion 

8. No claim is allowed at this time. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Marina Lamm whose telephone number is (571) 272- 
0618. The examiner can normally be reached on Mon-Fri from 11am to 5pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Gary Kunz, can be reached at (571) 272-0887. 

The fax phone number for the organization where this application or proceeding 
is assigned is (571) 273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. Status 
information for unpublished applications is available through Private PAIR only. For 
more information about the PAIR system, see http://pair-direct.uspto.gov. Should you 
have questions on access to the Private PAIR system, contact the Electronic Business 
Center (EBC) at 866-217-9197 (toll-free). 





